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Asking "Why" and "Why Not”

ERA: historical curiosity or needed weapon against bias today?

Original Reporting | By Abby Ferla | Gender equity
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AN ARTICLE ABOUT THE ERA? IN 2011?

Well, the United States Constitution in 2011 still does
not include an amendment specifically targeted to
preventing the denial of the equal protection of the
law because of gender. And it is not as though the
gender-based inequities that might be tackled by an
Equal Rights Amendment have disappeared.

Among those who actually know that there isn’t an
Equal Rights Amendment to the Constitution, there
is a strong consensus that passing one is not some-
thing that is currently politically feasible. And, some
believe, advances in women'’s rights since Congress
approved the ERA in 1972 and sent it to the states
for ratification have rendered an ERA unnecessary.

But well over 100 million of today’s Americans
weren’t even born when the (extended) deadline for
ERA ratification expired in 1982, and most have little
or no idea that the ERA'’s ratification was once seen
as inevitable.

In this article, we examine — primarily through the
perspective of several ERA advocates — why so
many people thought that it was essential to en-
shrine the principle of equal rights for women in the
Constitution via an ERA, and why some people still
think that the promise of equal rights cannot be ful-
filled without one.

We hope our original reporting here will also serve
to provide leads for our colleagues, especially on
questions related to the ways in which an ERA could
change the existing legal status quo.

— Editor
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Nov. 16, 2011 — “Equality of rights shall
not be denied or abridged by the United
States or by any state on account of sex.”
That's section one of the Equal Rights
Amendment.

“The Congress shall have the power to en-
force, by appropriate legislation, the provi-
sions of this article.” That’s section two.

143 years after the ratification of the 14th
Amendment (which had as its primary ob-
ject preventing newly-freed slaves from
being deprived of equal protection, due
process, and the privileges and immunities
of United States citizenship), and 81 years
after women’s right to vote was secured by
ratification of the 19th Amendment, ERAis
still not on the books, and it is difficult to
find very many people today who are op-
timistic about the short-term prospects for
ratification. Those who do continue to fight
for ratification say that they continuously
come up against critique that the ERA is
either dead or no longer relevant.

But talking to women’s rights advocates
who were already active and engaged in
the 1970s and 1980s tells a different story
about the sense of what was — and still
may be — possible and necessary. In-
deed, back then it was the ratification of
ERA — not its demise — that seemed
nearly inevitable.
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A Time of Overwhelming Support for ERA

The Constitution only permits Congress to propose amendments to the states when two-thirds of both
the House and Senate agree to do so. That means a minimum of 290 votes in the House and 67 votes
in the Senate if all members were voting.

In 1972, the ERA had widespread public and organizational support, and both House and Senate ap-
proved it with by overwhelming margins: 354 members of the House and 84 members of the Senate
voted for it. Then-President Richard Nixon endorsed the proposed amendment.

Zoe Nicholson, longtime women’s and LGBT rights activist, currently founder of ERA Once and For All,
explains that there was a sense that the amendment could not fail to be ratified. “There was an expecta-
tion in 1972 that the 38 states were going to fall like dominoes; that this was a no brainer.”

Why they fought

Many advocates, like Roberta Francis, director
of the NOW ERA Task Force and active mem-
ber of the League of Women Voters during the
time that the ERA was before the states, were
inspired by the gains made in the Civil Rights
movement. They shared the view that the ERA
would right a fundamental wrong and continue
the tide of progress.

/

Sandy Oestreich, long-time ERA advocate and
founder and president of the Florida Equal
Rights Alliance, a group currently working for
ERA ratification, says that despite having two
jobs, she threw herself into ERA activism in ERA supporters, including, Ellie Smeal, and Zoe Nicholson
197.2 because of this basic sense of injustice. f:g:oﬂ‘zrt:?%;agﬁﬂ Ifsr c’r';:n‘?(';éxézﬂﬁa;g1“1'lld'ng in Wash=
“This wasn’t the America that | had been told

about,” she remembers, “[the Constitution] is

important. This is the cornerstone of America. The bottom line is that there is nothing as potent to pro-
tect against sex discrimination than the United States Constitution.”

Others, such as Eleanor Smeal — president of the National Organization for Women (NOW) from 1977
to 1982 and from 1985 to 1987 and current president and founder of the Feminist Majority Founda-
tion — fought for more concrete reasons. “Why did | go after the ERA so hard?” Smeal reflected in the
course of a conversation with Remapping Debate. “Because | saw how many cases we’ve lost and how
hard it is to win.”
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‘I was very active in NOW and we were doing a lot of employment cases and education cases at the
time and realizing that the laws were weak and that we were losing too many and that there [were] too
many loopholes,” Smeal said.

Mary Francis Berry was assistant secretary for education in the U.S. Department of Health, Education,
and Welfare from 1977 to 1980 and was a member of the United States Civil Rights Commission from
1980 to 1993 and thereafter its chair until 2004. She is the author of Why ERA Failed, and is currently a
professor of history and American social thought at the University of Pennsylvania. She recalls, “When
| was head of the Civil Rights Commission, we used to do studies on the ERA. | supported the people
at NOW... because, at the time, | thought that equal rights for women, based on my own experience in
the workplace, were something that was very much needed to open up opportunity. | also thought that
women themselves would see that they need a constitutional basis for equality.”

Counter-revolution and response

The optimism among ERA supporters, a sense that ERA could not fail, seemed well placed in the be-
ginning: 22 states ratified in the first year. “It was like bowling, they fell so easily,” Nicholson recalls.
But the pace of ratification slowed, and, when Indiana ratified in 1977 — the last state to do so — ERA
supporters could count only 35 states in the ratification column. That was three shy of the requisite 38
states needed to achieve the constitutionally man-
dated approval from three-quarters of the states.

During those five years, opponents of equal rights
for women had been waging a fierce campaign to
derail ratification. In the face of that campaign, ERA
proponents lost the offensive, instead spending sig-
nificant time denying that ratification would have an
impact, for example, on reproductive freedom rights
or the rights of gays and lesbians.

Beyond the fact that opponents had the advan-
tage of needing only to prevent 13 states, most of

In 1982, while seven ERA supporters engaged in a i . ] ]
hunger strike for 37 days elsewhere in the building, which were solidly anti-ERA, from ratifying, they

these ERA advocates chained themselves to the door had another advantage: the ERA, like many mod-

of the lllinois State Senate to demand ratification.

ern amendments to the Constitution, was proposed
to the states with a seven-year ratification deadline.

As the 1979 deadline neared and ERA supporters saw that they were not going to secure ratification in

the three additional states needed, supporters pushed for a three-year extension. In Jul. 1978, a pro-
extension rally in Washington attracted 100,000 ERA supporters.
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“What [young] people like yourself don’t understand,” Sandy Oestreich told Remapping Debate, was
that “the United States was on fire for the ERA.”

“Just picture every major newspaper emblazoned with ERA news everyday,” Oestreich added.

In Oct. 1978, Congress — by simple majority vote of 233-189, not the two-thirds margin needed for ap-
proving an amendment in the first place — extended the deadline for ratification to 1982.

ERA advocates focused their hopes for ratification on three states: lllinois, Virginia, and Florida. As the
1982 deadline approached, recalls Nicholson, activists marched on the streets of Chicago, picketed
the White House (President Ronald Reagan opposed the ERA), and chained themselves to the doors
of the lllinois State Senate. Nicholson herself was one of seven women in lllinois who went on hunger
strike to show their support for ratification. Nicholson said she remained optimistic during that time.

Prohibiting discriminatory conduct by private entities

Most modern-era civil rights laws were been passed pursuant to the authority of Congress to
regulate interstate commerce (the “Commerce Clause”).

But what about section five of the 14th Amendment whereby Congress is given the authority
to pass legislation to enforce the equal protection and other protections of that Amendment?

In 1883, in what are known as “the Civil Rights Cases,” a Supreme Court profoundly hostile
to civil rights held that Congress did not have authority under the 14th Amendment to prohibit
the discriminatory practices of various providers of public accommodations (like private op-
erators of transit systems and theaters). The Court held that the 14th Amendment was de-
signed to deal only with state and local governmental action.

In 2000, the Supreme Court, still relying on the 19th century Civil Rights cases, overturned
the portion of the Violence Against Women Act that had given victims of such violence the
right to sue their attackers in federal court. The Court held that the provision in question did
not seek to address discriminatory conduct by states, nor was it applicable only in those
states where the problem identified in the legislation had existed.

Would the result have been different had the ERA been part of the Constitution? After all, the
“state action” restriction of the 14th Amendment would not have necessarily and automatically
applied to the ERA. Historically, ERA proponents — put on the defensive by their opponents
— shied away from articulating an interpretation of the ERA that would allow Congress to
most broadly regulate the conduct of private actors.
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“‘Every moment, we believed it was going to change the tide,” she says. “You cannot go without food,
you cannot live on water for 37 days without believing that what you’re going to do will be successful.”

The hunger strikers stopped fasting after 37 days when the ERA failed by four votes to achieve in the
lllinois state senate the 60 percent supermajority required by the state’s constitution.

Ratification efforts also fell short by a handful of votes in both Florida and lllinois, and ERA had been
defeated.

“Once the ERA failed to pass, a lot of people lost interest, including me. | just stopped following it
closely. It's not that we lost interest in the principle — the principle is still very important — but when it
didn’t seem that there was going to be much likelihood [of ratification], everyone thought that was kind
of it,” says Mansbridge, Harvard professor and author of Why We Lost the ERA.

Does it matter?

Remapping Debate spoke with Serena Mayeri, a law professor at the University of Pennsylvania who
studies American legal history with a focus on the history of feminism and civil rights. She has written
extensively on the history of the ERA, and, in
particular, has taken a close look at the history
of the 1983 reintroduction of the ERA. That ef-
fort generated extensive Congressional hear-
ings and culminated in the measure, when
brought to a straight up-or-down vote in the
House, falling six votes shy of receiving the
required two-thirds majority.
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Mayeri has written that it was widely agreed
among ERA advocates that significant prog-
ress had been made in the years from 1972 to
1983 to outlaw some of the grossest forms of
intentional gender inequity both through legis-
lative efforts and through litigation efforts rely- Anti-ERA activists protest in front of the White House in
ing on the equal protection clause of the 14th  [EHE
Amendment.

For example, the Supreme Court struck down an Air Force rule that made it more difficult for spouses of
women who were members of the Air Force to get “dependent” benefits than it was for spouses of men
in the Air Force. Likewise, the Supreme Court found that an Idaho law giving preference to men over
women to be appointed as estate administrators was a violation of the 14th Amendment.
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Roberta Francis, the head of the ERA task force at NOW says the very act of fighting for the ERA turned
the tide of public opinion drastically. “In the 1970s, we hardly had to turn around to come up with exam-
ples of [sex discrimination]. Fortunately we’re not in that situation any more. That’s one of the victories
that the ERA brought us.”

But, Mayeri notes, those same ERA advocates, saw that women remained far from achieving “equality
in fact.”

While the full contours of ERA’s potential impact are not clear (see box on next page), there are two
areas of change that, at least in terms of the intentions of proponents, have been central. “I think what
civil rights advocates and feminists probably all would have agreed on by the late-70s and early-80s,”
Mayeri said, “was that what they wanted was strict scrutiny for
invidious classifications and something much more permissive
“What [young] people for affirmative action.”
like yourself don’t
Strict scrutiny is the level of review that the Supreme Court im-

understand,” Sand L .
’ y poses on race-based classifications, and, as a practical matter

Oestreich told Remapping is scrutiny that almost always results in the striking down of such
Debate, was that “the distinctions. “Intermediate scrutiny,” on the other hand, is the
United States was on fire standard of review that the Court uses to evaluate gender-based
for the ERA.” constitutional claims. Under intermediate scrutiny analysis, the

burden on a state or locality to justify a gender-based classifica-
tion is less than that required to justify classifications that are
subjected to strict scrutiny, like those based on race.

So, for example, in the absence of strict scrutiny, the Supreme Court during the ERA ratification period
ruled that men and women could be treated differently for purposes of draft registration, that pregnancy
discrimination was not necessarily a violation of the Constitution, and that states that provided a range
of medical services could nevertheless constitutionally deny funding of abortion services.

The other area crucial to ERA advocates, Mayeri said, was redressing “the extent to which the Supreme
Court had really curtailed the possibilities for disparate impact theory” as a matter of constitutional doc-
trine under the 14th Amendment.

For example, the Supreme Court in 1979 upheld a Massachusetts veterans’ preference provision that,
while technically open to both men and women, unquestionably operated to the strong benefit of men
(because of the gender imbalance in the number of ex-military personnel).

Advocates saw that disparate impact would be a “key” method of “challenging not just [gender-based]

veterans’ preferences, but a wide range of policies that have a disparate impact on women,” Mayeri
said.
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Disparate impact theory is designed to overturn policies that, while neutral on their face, disproportion-
ately and negatively effect a protected class.

Among frequently cited disparities that have a disparate impact on women are those relating to the
receipt of Social Security and other government benefits, family law matters, and the cost of insurance
coverage.

As to the last, Eleanor Smeal says that “women pay on average 48 percent more for health insurance
than men do.” (But, to the extent that insurance is “privately” provided, see box below on the question
as to whether the ERA would bar conduct that was not itself “state action.”)

What would the full impact have been? What might it be?

The full contours of the ERA’s potential impact remain far from clear for at least two signifi-
cant reasons. First, observers point out that it is difficult to separate what changes an ERA
would be intended to mandate from how the Amendment would be implemented. What, for
example, would passage tell us about the the political will of Congress to pass appropriate
legislation — or, for that matter, from the judiciary’s willingness to interpret an ERA robustly?
In other words, would passage of the ERA cause changes, or would it simply reflect a more
favorable to gender equity in which pro-equity legislation and court decisions would be more
likely to take shape with or without the legal mandate of the ERA?

The University of Pennsylvania’s Serena Mayeri says that, while the ERA “could be a poten-
tially very useful tool for achieving what women’s rights advocates have been trying to ac-
complish,” she did not see ERA as “a necessary or sufficient condition for that to happen.”

In terms of the intended consequences hoped for by ERA supporters, these have not al-
ways been transparent. Strategic considerations have often meant it is opponents who have
sketchd the furthest potential bounds of the ERA’s impact, while proponents have shied away
from doing so. Thus, for example, in the course of trying to create a new legislative history
for the ERA after the failure of ratification in 1982, proponents were “trying to come up with a
set of aspirations that were expansive enough to move the law beyond where it was but not
SO expansive so as to derail any possibility that they would get any political traction,” Mayeri
said.

(In the course of preparing this article, Remapping Debate came up against the problem of

ERA supporters who were unwilling to speak openly: we reached out to a number of women’s
rights organizations who were unwilling to talk about the ERA’s potential impact.)
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Symbol and standard

Some advocates focus on the symbolic value of having an ERA. “The right to vote is the only right that
we have,” explains Diana Egozcue, President of Virginia’s NOW chapter, “Women are mentioned once

in the constitution. Men are mentioned 38 times.”

For some, however, the symbolic value has practical applica-
tions. Nan Rich, for instance, a Florida state senator who has
introduced legislation to have the state finally ratify the ERA,
said, “It's not like passing an ERA is going to ensure that we are
going to have 50 percent women in the House and Senate, but it
sends message that gender equality is fundamental to our core
beliefs and needs to be on par with other rights such as freedom
of speech.”

Beyond the symbolism, ERA advocates say, are more concrete
potential gains as well.

“If you had discrimination on the basis of sex right in the constitu-
tion, | can guarantee you that employment law would be stron-
ger and more strictly enforced and that we would do better in
lawsuits,” says Smeal, adding that this could help close the pay

According to an Opinion
Research Corporation poll
commissioned in 2001
by the ERA Campaign
Network of Princeton,
N.J., 96 percent of
Americans believe that
men and women should
be equal, and 88 percent
believe this equality
should be guaranteed in
the constitution. But 72

gap and bolster the amount of women in leadership positions.

percent believed that it’s
Roberta Francis believes that “if we had ratified the ERA and
therefore women who are in the progressive arena had not had
to do so much putting out fires so much working against laws
that attempted to be discriminatory, they could have put their en-
ergies into moving forward instead of having to do damage control for 30 years,” she speculates. Smeal
agrees: “We’re working law by law, statute by statute. | know, and anyone who has gone through this
can tell you, this is the hard way to go. It is outrageous that we are not in the Constitution.”

already there.

False sense of security?

One word on the lips of both longstanding advocates of ERA and proponents newer to the cause is
‘rollback,” the fear that gains that have been made will be lost.

“Young women, they just don’t get it. Let’s put it this way, a lot of people call it ‘fluoride in the water.’
Because it's always been there for them, they feel that it's always going to be there, and why would
anyone take it away? But, | want a guarantee,” says Egozcue of Virginia NOW, pointing to rollbacks that
have already occurred in the area of reproductive freedom.
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Patricia Schroeder, a former member of Congress, long-time feminist activist, and current chair of the
Florida ERA Commission, concurs: “People got lulled into thinking that things are fine here,” she says.

Smeal adds that this sense of security may not reflect the reality of the political situation. “If anything,
history has shown us, the last two decades have shown us that one of the key arguments we made
[was true], that the gains...women made for equality were quite fragile and that they could be reversed.”

To those that believe that pursuing a constitutional path is not necessary in view of the progress has
been made, Schroeder says: “This is like civil rights. The African-American community would not have
been happy with just legislation. They liked the legislation, but they also liked being in the 14th Amend-
ment, thank you very much.”

Current efforts to secure an Equal Rights Amendment

When ERA did not secure ratifications from three-quarters of the states by the extended 1982
deadline, most people believed that the measure approved measure approved by Congress in
1972 was null and void.

Consistent with that view, the ERA has been reintroduced for Congressional approval in each
subsequent Congressional session, most recently by Sen. Robert Menendez (D-N.J.) and
Rep. Carolyn Maloney (D-N.Y.). This is the starting-from-scratch method, requiring two-thirds
approval by both House and Senate, followed by new ratifications by the states.

Some have argued, however, that Congress has the authority to eliminate the 1982 deadline.
The theory — which is distinctly a minority view — relies on the fact that the time limit was
not part of the text of the ERA itself, but of the proposing language used by the Congress.
Supporters of this tactic also point out that the 27th Amendment — which prevents a sitting
Congress from raising its own salary as opposed to the salaries of future Congresses — was
originally proposed in 1789 and not ratified and promulgated by Congress until 1992 (that
Amendment, unlike the ERA, did not have a time limit in its proposing clause).

If the ratifications that occurred in the 1970s were still considered “viable” — and, again, many
experts believe they would not be — then proponents would be much closer to the finish line.
A resolution to strike the deadline was introduced this year by Rep. Tammy Baldwin (D-Wisc.).

Either way, there are “seven live states” in which legislation is regularly proposed to ratify the

amendment. Pro-ERA efforts in the three states that were closest to ratifcation in 1982 — Vir-
ginia, Florida, and lllinois — are particularly active.
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Public misperceptions

Advocates also point out that the ERA is enormously popular in polling. According to an Opinion Re-
search Corporation poll commissioned in 2001 by the ERA Campaign Network of Princeton, N.J., 96
percent of Americans believe that men and women should be equal, and 88 percent believe this equal-
ity should be guaranteed in the constitution. But 72 percent believed that it's already there. “I get it from
other people, that lived in states that ratified [the ERA] and made the assumption that because their
state did it, it passed. When you say to them that it didn’t, they look at you with disbelief and say, ‘You'’re
kidding!” says Egozcue.

“That’s part of our challenge: people thinks that it's not even an issue,” Francis corroborates, “It seems
like a blast from the past to hear that the Virginia is voting on an ERA, but hey, it's happening!”

Smeal believes that this unawareness exists about most feminist issues today. “A lot of people would
be shocked if they knew that these things were still legal and still happening. | think most people would
be shocked if they knew that women paid more for health insurance. | think people would be shocked
if they knew that Title VIl was in trouble after the last Walmart case [which restricted the ability to bring
nationwide class action lawsuits alleging gender-based discrimination]. We’re in hand-to-hand combat
over these laws... but people don’t know.”

“You don’t hear anything about these things, because too much of the media thinks it's dead,” echoes
Egozcue. “I have a friend that lives in St. Petersburg, Fla. and talked to the St. Pete Times, and the St.
Pete Times is a very liberal paper, but even there the editor told her that it's dead; no one cares about
it anymore.”

And this is what most advocates agree would need to change in order to finally ratify the amendment:
first, people would need to know that the ERA was still viable and that people were still fighting for it.
Second, they would need to understand that, while there has been significant progress in the area of
women'’s rights in the past couple decades, there is still a long way to go.

Advocates remain confident that this guarantee will come, if slowly. Though most believe that ratifica-
tion is not a possibility in the current political climate, they’re convinced that the ERA will someday be
part of the constitution. “Is ERA relevant? Absolutely. Is it needed? Absolutely. Will it happen? Yes, it
will. I just hope | live to see it,” Smeal says.

This content originally appeared at http://remappingdebate.org/article/era-historical-curiosity-or-needed-weapon-against-bias-today
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